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INTRODUCTION

Florida is a land of extremes. The Sunshine State covers 58,560
square miles and contains the fourth largest U.S. population.' If one
divides the State into thirds, South Florida is known for its ostentatious
lifestyle, Central Florida is home to the "happiest place on earth," and
*

Zachary Jellson, J.D. Candidate 2013, University of Florida Levin College of Law.

B.A. Religion and International Affairs: Contemporary Cultures and Societies from the George
Washington University 2010. I would like to thank my family for their support during this
process. This Note would also never have been realized without the encouragement and support
from Professor Dawn Jourdan.
1. State of Florida Website, FloridaQuick Facts, http://www.stateofflorida.com/Portal/
DesktopDefault.aspx?tabid=95 (last visited Nov. 21, 2011).
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North Florida has some of the country's most diehard football fans. It is
no wonder that these extremes have induced the need to manage its land
development.
By the end of the 1800s, Florida was growing as a tourist destination
with thriving agricultural and transportation industries. 2 Fast-forward to
the new millennium, where tourism has become one of Florida's
primary industries. From 1999 to 2009, the annual number of tourists to
Florida shot up from 58.9 million to 80.9 million. 3 Concurrently, the
amount of annual tourism and recreational tax revenue increased from
$47.2 billion to $60.9 billion.4 From 2006 to 2008, tourism and
recreation tax revenue averaged around $65 billion. 5 It became apparent
that tourists, not residents, were funding the state's economy. However
by 2008, the country's economy was heading south. Between 2008 and
2009 there was a drop in tourists by about 3 million, and tourism and
recreational tax revenue dropped about $4 billion.6 The recession in
Florida hit the tourism industry hardest in 2009, and the industry has
been trying to recover since. The fact that there are about four times the
amount of tourists in Florida than residents means that land policies will
inevitably account for residents' needs and tourists' monies.
Apart from tourism's effect on state resources, a growing population
has also affected the State. This is especially true for the environmental
impact on the Everglades. 8 As the State has developed around its natural
environment, growth management became the response. The state grew
while controlling the types of communities that sprang up and the
impact they had on the environment.
The first major step in Florida's growth management began in 1972.
The early years of modem Florida were composed of rich pioneers
trying to create their own sanctuaries. 9 Over time, this mentality flowed
through the state, which created a need for growth management to
control unbridled development. Florida sought a balance between its
2. Florida Division of Historical Resources, A Brief History of Florida, http://www.fl
heritage.com/facts/history/summary/ (last visited Nov. 21, 2011).
3. Visit Florida Website: Research, http://media.visitflorida.org/research.php (last
visited Apr. 3, 2012). Visit Florida also changed their estimation methodology in 2009. It seems
odd that it would happen in the middle of the recession. Comparing 2009 to previous years thus
may be meaningless. While there is no evidence that this was a strategic change to mask a
potentially larger drop in tourist numbers, the timing of the change leaves one to wonder what

this truly means.
4.

Id.

5. Id.
6. Id.
7. However in 2011 this number seems to have risen to 87.3 million tourists. Id. This
number may be misleading; the numbers are still preliminary and subject to change.
8. See MICHAEL GRUNWALD, THE SWAMP (2006).
9. Id.
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growing communities and its increasing environmental impact. The
1972 Act was an attempt to curb the strong truth that money had ruled
Florida's growth.' 0 The ideas from the 1972 Act, along with new
developments, were transplanted into the 1985 Growth Management
Act (1985 Act). Thus as development continued, the 1985 Act ensured
that growth occurred in the right places with sufficient roads, schools,
sewers, and water." Most importantly, the 1985 Act tempered
development so that it occurred at a manageable pace.
For nearly forty years, these two legislative plans ruled Florida's
land development. However in 2011, the Community Planning Act
(CPA) superseded the 1985 Act. The spirit that went into the
development of the 1972 and 1985 Acts became more attenuated in the
goals of the CPA. Whereas the earlier Acts focused on land use and
development, the CPA's focus is primarily on the economy. Thus, the
long-term land management goals of the 1985 Act seem to have been
thwarted by the CPA's goal to place a Band-Aid on Florida's recession.
The State is attempting to use the CPA to create jobs by implementing
an "expedited review process" so development projects can be enacted
much faster. Therefore, the CPA moves Florida back to a time before
growth management and potentially back to unbridled growth.
Beyond the differing goals of the CPA and its predecessors, the CPA
poses new problems for Florida. One such issue is the ambiguity in
which the Act was written. Definitive legislation allows for people to
understand what they can and cannot do. Instead, the CPA fails to
provide clear guidelines and places developers, local governments, and
citizens in a precarious position of "try it and see what happens." This
lack of clarity, coupled with an "expedited review process," means that
in a short time (at least shorter than what the 1985 Act envisioned)
Florida may experience a dramatic overhaul. 12 This rapid change,
coupled with the law's lack of clarity, may leave future generations of
Floridians with a diminished voice in how Florida's land use laws
develop.

10. Id.
11. Roy R. Carriker, University of Florida Food and Research Economics Department,
Comprehensive Planning for Growth Management in Florida (July 2006), http://edis.ifas.ufl.
edu/fe642 (last visited Aug. 31, 2012).
12. See Visit Florida.com, Visit Florida Research (containing documentation of the
number of tourists visiting Florida); Mary Dawson, The Best Laid Plans" The Rise and Fallof
Growth Management in Florida, 11 J. LAND USE & ENVTL. L. 325-74 (1996), available at
http://www.law.fsu.edu/joumals/landuse/vol I 12/dawson.html.
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I. How MUCH CLARITY DOES THE CPA PROVIDE?
Florida's growth management has been most powerfully
memorialized in the 1985 Act and in the 2011 CPA. The names alone
suggest differing ends: one was about growth management and the
other, well, litigators are still trying to figure that out. Since the 1980s,
Florida has seen continued growth in population and tourism, which has
led to continued land development.' 3 When the 1985 Act was issued, it
enforced a comprehensive state plan for future development. This meant
that as Florida grew, all of its cities would grow according to the larger
State Plan. Since then, Florida continued to grow in unison throughout
its economic boom and bust. The 2011 Florida legislature passed the
CPA, replacing the 1985 Act. As with any replacement, it was hoped
that the new version would bring more progress than the previous. Yet
does the CPA provide that answer? Does it even maintain the idea of
growth management? In fact, are its intentions even clear enough to
guide developers, local governments, and Florida citizens? This Note
will explore the difference in the two acts and how the CPA's
ambiguities strip down growth management. This Note will then turn to
provision 163.3177(6)(a)(4), a CPA provision which deals with the
future development of communities and how the real estate market
should prepare for continued growth. Finally, this Note will look at the
case of Yankeetown v. DCA to see how these ambiguities are playing
out in the court system.
II. THE HISTORY OF GROWTH MANAGEMENT IN FLORIDA: THE 1985
ACT AND THE CPA
A. The 1985 Act (Local Government Comprehensive Planningand
Land Development Regulation Act)
The roots of Florida's 1985 Act stretch back to 1972 with Joe
DeGrove, Art Marshall, Reubin Askew, and Senator Bob Graham. In
discussing that era, Michael Grunwald recounts Askew's words,
"runaway development was destroying Florida's quality of life as well
as its environment, overwhelming its roads, schools, hospitals, sewers,
trash dumps, and aquifers."' 14 Askew went on to say that "continued
failure to control growth and development in this state will lead to
economic as well as environmental disaster."' 15 The 1972 Act thus
allowed for the state "to regulate large developments, designate
13. GRUNWALD, supra note 8.
14. Id.at 261.
15. Id.

2012]
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would be discouraged, and oversee
sensitive areas where development
6
planning."'
water
and
land
local
The 1985 Act was subsequently placed into effect in 1985 under
Democratic Florida Governor Bob Graham when the state's population
was about 11 million. 7 The 1985 Act "mandated that the Regional
Planning Councils employ regional plans consistent with the newly
adopted state plan."' 8 The 1985 Act also "required that local plans be
consistent with the goals and policies of both the regional and state
plans, and that local governments implement their plans through9
consistent local land development regulations and land use decisions."'
This required a type of uniformity across the State's planning initiatives.
Beginning in 1992, all local governments had to have their plans in line
with the state's comprehensive plan. This idea harkens back to the
Standard State Zoning Enabling Act of 1926.20 "The local
comprehensive plan, which was required to be consistent with state and
regional comprehensive plans, would now be the 'constitution' for local
decision making, with21 zoning as the primary method of carrying out the
policies of the plan."
In controlling development, the GMA also required that local
governments
22 establish a minimum level of service for the necessary
facilities. This meant concurrency, which pushed new developers to
already have in place any facilities needed for their new development.
In cases where these requirements were not met by local governments,
the GMA maintained retaliatory measures against local governments as
set forth in § 163.3184(10).23 One of the biggest drawbacks of the GMA
its extensive procedures:
though was the cost associated with following
24
costs that were passed on to taxpayers.

16. Id.
17. U.S. Census Report, accessed at http://www.census.gov/population/cencounts/fl
190090.txt. Exact is 11,342,125 but that number is the middle number between the 1980 and
1990 U.S. Census population count, which was 9,746,324 and 12,937,926 respectively.
18. Mary Dawson, The Best Laid Plans: The Rise and Fall of Growth Management in
Florida, 11 J. LAND USE & ENVTL. L. 325, 334 (1996).
19. Id.
20. Jeremy N. Jungreis, A Formal Affair: Land Use Decisionmaking, and Obstacles
Thereto, in the Post-SnyderEra, 70 FLA. B.J. 52 (1996).

21. Id.
22. Roy R. Crinker, Florida's Growth Management Act: An Introduction and Overview,
Univ. of Fla. Food & Resource Economics Dept., Institute of Food & Agricultural Sciences,
Doc. #FE643 (July 2006) § 6.01 Local Government comprehensive Planning Process.
23. FLA. STAT. ANN. § 163.3184(10) (West 1997).
24. Jungreis, supra note 20, at 55.
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B. The CPA
The CPA was enacted in 2011 under Republican Governor Rick
Scott whose intent was "to create 700,000 new jobs in seven years in
Florida." 25 At inception, the population of Florida was about 18,801,310
26
people, a 65% increase since 1985.
The CPA's background is sordid. While it was enrolled as the CPA,
it was read at adoption and on its third reading, as dealing with "trust
27
funds" not growth management. It was not until after the session had
closed and a month passed that the title became the "Community
Planning Act." In the end, the CPA was never read in the House or
Senate by its new name. Continuing in this secretive vein, the CPA was
signed quietly and without fanfare.
One of the biggest switches with the CPA is that it "shift[s] from
state oversight to local government control of the planning and growth
management process." 29 Instead of the previous top-down planning,
where the state had strong control, the CPA looks to reform the system
with diminished state involvement and increased local and smaller
groups taking over. This is also reflected in the purpose of the CPA,
which shifts from prior language indicating "control[ing]" growth to the
new language that refocuses on "manag[ing]." But what is the actual
impact of this? In shifting the control, the result is that planners have
less power, and local government representatives have more. As Hugh
Culverhouse Jr. puts it, power has been taken away from people who
knew what they were 30doing and placed in the hands of representatives
elected by developers.
The reason Governor Scott has pushed for less state control is part of

25. Wendell Cox, FloridaRepeals Smart Growth Law, http://www.newgeography.com/
content/00247 1-florida-repeals-smart-growth-law (last visited Nov. 20, 2011).
26. See US. Census Report. By June 2011, the Population rose to 19,057,542. eFlorida
Enterprise Florida, Demographics, Oct. 12, 2012, at http://www.google.com/url?sa--t&rct=j&
q=&esrc=s&source=web&cd= &ved=OCDIQFjAA&url=http%3A%2F%2Fwww.eflorida.com
=
%2FNewsRoomFL%2Fdocs%2FDemographics.doc&ei=f-zEUMfHEYaHhQfasoGYBg&usg
AFQjCNEtPcmKGIzJODmaEvM 1ONzbnaNgFA&sig2=7HjF3dtnTiZk d6ELkjyOA&cad=ja.
27. See House Bill 7207 (2011), The Florida Senate, http://www.flsenate.gov/Session/
Bill/2011/7207 (last visited Apr. 12, 2012).
28. Lloyd Dunkelberger, Scott Signs Bill Cutting State's Say-So in Development
Decisions, GAINESVILLE SUN, June 3, 2011, http://www.gainesville.com/article/20110603/
ARTICLES/1 10609807.
29. SUMMARY OF SOME OF THE MAJOR CHANGES TO THE FLORIDA GROWTH MANAGEMENT
STATUTES, Florida Land Development Regulations: For writers, administrators, users, and
challengers of Florida land development regulations (June 8, 2011), http://floridaldrs.com/2011/
06/08/summary-of-some-of-the-major-changes-to-the-florida-growth-management-statutes/.
30. Hugh Culverhouse, Jr., Lecture at University of Florida Levin College of Law on
Growth Management in Florida (Nov. 15, 2011).
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his goal to streamline new development projects. 3 1 He hopes these new
projects will bring new jobs. This change also undoubtedly emanates
from the state's extensive budget cuts. Hugh Culverhouse Jr. described
this as a movement away from policy toward focusing on the market,
that is, Florida's depressed economy. 2 Therefore, many of the CPA's
programs focus on driving economic opportunity. In fact, Senate Bill
2156 abolished the Department of Community Affairs, which used to
oversee Growth Management, and replaced it with the Department of
Economic Opportunity (DEO). 33 The DEO combined the Agency for
Workforce Innovation, the Office of Tourism Trade and Economic
Development and the Department of Community Affairs. Essentially
the growth management department has been replaced with a focus on
tourism and job growth.
These new goals of economic growth effectively move Florida away
from its growth management roots. During the vote for the CPA, State
Senator Nan Rich voted "no" stating, in a private talk, that the CPA
would push us back 40 years. 34 In fact, she said the goal of the CPA was
to gut the 1985 Act. 35 This fear has long been in the minds of growth
management proponents. In 1996, Jeremy Jungeris wrote36that losing the
1985 Act "would truly be a great loss for all Floridians."
11. STATUTORY INTERPRETATION

With a bill as new as the CPA, there is little litigation to create the
common law. However, one of the few cases that have arisen will be
discussed below. Because litigators have no common law to refer to,
they must begin with the statute itself. From there, they attempt to
divine the meaning that the legislators intended. They begin with plain
text and move from there toward ihtent and background. It is in that
spirit that this text will continue, first looking at the statute itself, then
moving toward intent, and finally looking at "the" case most noted as
beginning litigation over the CPA.
Having provided a context to these two statutes, it is now time to
understand how to interpret them. Using the cannons of statutory
interpretation, one will find that the new CPA is quite unclear and
31. Linda Loomis Shelley & Karen Brodeen, Home Rule Redux: The Community
PlanningAct of 2011, 85 FLA. BAR J. 49 (2011), available at https://www.floridabar.org/DIV
COM/JN/JNJournal0l .nsf/Articles/7B5A68AAFE980EDC852578B600645B04.
32. Id.
33. The Florida Senate, SB 2156: Governmental Reorganization, available at http://
www.flsenate.gov/SessionBill/2011/2156/BillText/e2PDF (last visited Aug. 31, 2012).
34. Conversation with Nan Rich, Florida State Senator, in Weston, Fla. (Nov. 2011).
35. Id.
36. Jungreis, supra note 20, at 56.
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leaves much to interpretation. 37 Statutory interpretation begins with the
"endeavor to construe statutes to effectuate the intent of the
Legislature. 38 The starting place for this is in the statute's plain
applying the usual
language. 39 "Looking at the plain language" means
40
statute.
the
to
words
the
of
meanings
and ordinary
"When the statute is clear and unambiguous, courts will not look
behind the statute's plain language for legislative intent or resort to rules
of statutory construction to ascertain intent. 4 1 "It is elementary that the
meaning of a statute must, in the first instance, be sought in the
language in which the act is framed, and if that is plain, and if the law is
within the constitutional authority of the lawmaking body which passed
it, the sole function of the courts is to enforce it according to its
terms. '' 2 Interpretation may stop there. But in cases where a statute
remains ambiguous or the intent of the statute remains unclear, courts
language and inquire into the legislative history
look beyond the plain
43
sources.
other
and
Beyond plain language and legislative history, courts still have more
options for discerning the meaning of a statute. They may look for
44
internal consistency or identifying limiting language in the statute.
Thus the courts can look at a section of a statute and compare it to the
whole statute or compare a statute to other statutes in the same year,
often finding their best answer in statutes on a similar subject. "When
engaging in statutory interpretation, related statutory provisions must be
read together to achieve a consistent whole." 45 The reason for this is that
"it must be taken in context, so that its meaning may be illuminated in
the light of the statutory scheme of which it is a part."546 This type of
interpretation is called Noscitur a sociis and is explained in United
States v. Williams, stating that this cannon "counsels that a word is
given more precise content by the neighboring words with which it is

37. This is especially problematic considering the diminished role of the state. Before, the
State's strong control meant that there was a single body to look to for guidance, acceptance,
and rejection. With the new decentralized plan provided for by the CPA, there are fewer
opportunities to find exact answers and an increased opportunity for post hoc interpretation.
38. Borden v. E.-European Ins. Co., 921 So. 2d 587, 595 (Fla. 2006).
39. Kasischke v. State, 991 So. 2d 803, 807 (Fla. 2008).
40. Legal Information Institute, Statutory Construction,http:// www.law.cornell.edu/wex/
statutoryconstruction (last visited Nov. 20, 2011).
41. Daniels v. Fla. Dep't of Health, 898 So.2d 61, 64 (Fla. 2005).
42. Caminetti v. United States, 242 U.S. 470, 485, 37 S. Ct. 192, 194, 61 L. Ed. 442
(1917).
43. Legal Information Institute, supra note 40.
44. Id.
45. Reaves v. State, 979 So. 2d 1066 (Fla. Dist. Ct. App. 1st Dist. 2008).
46. O'Hara v. State, 964 So. 2d 839 (Fla. Dist. Ct. App. 2d Dist. 2007).
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47

associated.
Moreover, identifying limiting language can clear up intent because
it shows what the legislature did not mean. We presume that an act was
written intentionally and purposefully so that when language is limiting
or certain words or omitted, this is an indication as to the meaning of the
statute.48 This cannon, called ejesdum generim "limits general terms
which follow specific ones to matters similar to those specified;
but it
' 49
may not be used to defeat the obvious purpose of legislation.
Beginning with a statutory interpretation analysis is imperative to
understanding the way in which the legislative language is to be
construed. This framework illustrates the significance in the change of
language in section 163.3177(6)(a)(4). In keeping with the spirit of
statutory interpretation, this Note begins with the purpose of these
statutes to lay context for the specific section, at which point the actual
statute will be analyzed.
IV. COMPARING THE PURPOSE OF THE 1985 ACT AND THE CPA
The historical background surrounding the 1985 Act has already
been stated. Within the statute though, the legislature memorialized its
intent. The purpose of both these acts can be found in 163.3161. The
1985 Act begins with establishing its roots in older acts and then states
that it will "utilize and strengthen the existing role, processes, and
powers of local governments." This type of local empowerment is also
visible in the CPA, but the goals differ. The 1985 Act says that it
intends to "guide and control future development." 51 This emphasizes
the idea of state control and a guiding state master plan, which all other
local governments must comply with. "One major dictionary describes
'control' as the 'power or authority to guide or manage."' 2 However
the New Oxford Dictionary defines "control" as the power to restrict or
restrain.53 This places the government in a powerful position. "Guide,"
however, is more positive and less totalitarian. To "guide" means to
54
"help someone to form an opinion or make a decision or calculation"
So the purpose of the 1985 Act was a balance between helping local
47. United States v. Williams, 553 U.S. 285, 294, 128 S. Ct. 1830, 1839, 170 L. Ed. 2d
650 (2008).
48.

Legal Information Institute, supra note 40.

49.

Gooch v. United States, 297 U.S. 124, 128, 56 S. Ct. 395, 397, 80 L. Ed. 522 (1936).

50.

FLA. STAT. ANN. § 163.3161(2) (West 2012).

51.

Id.

52.

WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 496 (1993); Offshore Drilling

Co. v. Gulf Copper & Mfg. Corp., 604 F.3d 221, 226 (5th Cir. 2010).
53.

NEW OXFORD AMERICAN DICTIONARY (2d ed. 2005).

54.

Id.
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government officials or developers and controlling their actions.
The purpose of the CPA is different. While it uses the same
language: "utilize and strengthen the existing role, processes, and
powers of local governments," it contorts their goal.55 The CPA's goals
are to "guide and manage future development consistent with the proper
role of local government." 56 There is a change in wording from
"control" to "manage" and the addition of "consistent with the proper
role of local government." The transition from control to manage
references the movement from strong state control to local government
management. "Manage" and "guide" may be in harmony depending on
the dictionary. "Manage" means to "maintain control" in the New
Oxford Dictionary. Essentially, there is minimal difference from the
1985 Act, especially considering that "control" has been defined as the
"power or authority to guide or manage" in the Webster's New
International Dictionary. But Merriam-Webster's Dictionary defines
"manage" as handling or directing "with a degree of skill." Thus
depending on the dictionary used, these two acts are either virtually the
same, or the CPA using "manage" indicates a more hands-off approach.
A purely literal interpretation leaves the intent undefined. Taking into
consideration the goals of the CPA though, it seems that it favors the
second definition (hands-off) and is about directing, not controlling.
This falls in line with "expedited review process."
The purpose of the CPA also adds the language "consistent with the
proper role of local government." The legislature wants to draw a
distinction from the 1985 Act where the Department of Community
Affairs had a lot of authority and the new Department of Economic
Opportunity who will leave more control to local governments. The
addition of these limiting words indicates that the local government
should have control but only insofar as it is in line with their "proper
role." "Proper" as defined by Black's Law Dictionary means
"conforming to an accepted standard. 57 This clarifies nothing because
the term "accepted standards" is itself ambiguous. This is especially
unclear because the CPA places a different responsibility on the State
versus local governments. It is unclear what the "proper role" would be
now because it is a different role than was seen under the 1985 Act. The
New Oxford Dictionary gives a little more insight saying that "proper"
means "of the required type. ' 58 Therefore, the actions would need to
conform with the required type of role that local governments have.
This is limiting language, limiting its role in growth management to
only what is required of them, not what they may aspire to do. Thus, the
55.

FLA. STAT.ANN.§ 163.3161(2).

56.

Id.

57.
58.

BLACK'S LAW DICTIONARY (9th ed. 2009).
NEW OXFORD AMERICAN DICTIONARY, supranote 53.
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local government participation, but
CPA does not allow for increased
59
participation.
instead restricted
The CPA also adds language in 163.3161(3) that "it is the intent of
this act to focus the state role in managing growth under this act to
60
protecting the functions of important state resources and facilities."
This is limiting language and is not present in the original 1985 Act.
The addition of this language signals the legislature's intent to limit the
function of growth management in the state of Florida to only
"protecting the functions of important state resources and facilities."
This possibly illuminates what types of actions fall in line with the
"proper role" of local government. Nevertheless, this addition is
narrowing and governs how the rest of the statute is read. Since
163.3161(3) dictates the purpose of the entire statute, it is reasonable to
deduce that any vagueness in duties at later parts of the statute is
restricted to the confines of "important state resources and facilities."
Because this Act comes in the wake of a need for job creation,
"important state resources and facilities" may include the economy in
order to allow for growth management to benefit the creation of jobs.
V. ANALYZING FLORIDA STATUTE 163.3177(6)(a)(4)

The choice to focus on 163.3177(6)(a)(4) springs from the idea that
the CPA is somewhere between growth management and an attempt to
help the economy. The language of this part deals both with land
development and its impact on the market. To begin analyzing
163.3177(6)(a)(4), Figure 1 illustrates how the statute has been altered.
Normal black font indicates no change, a strike-through line indicates
deletion and underlined text indicates language added.

59. It is arguable that the use of the word "proper" may be similar to boiler plate
language and was not meant to mean anything more than local government acting within the
confines of their power. However one can assume that each word was chosen for a specific
purpose and therefore, giving each word equal meaning, "proper" is limiting.
60.

FLA. STAT. ANN. § 163.3161(3).
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Figure 1
383
384
385
386
387
388
389
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391
392
393
394
395
396
397
398
399
400

r
e
'as.
- ., The amount of land
4.
"
.....
shall provide
designated for future planned uses m,
a balance of uses that foster vibrant, viable communities and
economic developMnt opportunities and address outdated
development patterns, such as antiquated subdivisions. The
amount of land designated for future land uses should allow the
operation of real estate markets to provide adequate choices for
b
permanent and seasonal residents and business and
tQ

i

.

in

ri
l
o
m
may not be limited solely by
the projected population 3f thc za
c
u
. The element
shall accommodate at least the minimum amount of land required
to accommodate the medium prpjections of the University of
Florida's Bureau of Economic and Business Research for at least
a 10-year lanning period unless otherwise limited under s.
380.05, including related rules of the Administration
Commission.
The opening of the statute has been removed, expanding its
application to more than just "rural communities." The statute then goes
on to indicate the goal of all planned future uses. Previously, there was
limiting language indicating that this statute focused on the goal of land
for industrial use. But now it is a restriction on any use of land.
According to the statute, the "future planned uses shall provide a
balance of uses that foster vibrant, viable communities and economic
development opportunities and address outdated development patterns,
such as antiquated subdivisions." Both the words "vibrant" and "viable"
are ambiguous taken at face value. When is a community vibrant or
viable? These words never come up in this context elsewhere in the
Florida Statutes. After searching the entire Florida Statutes for these
specific words, they were only found in alternative contexts. "Vibrant"
was used five times in relation to a "vibrant religious community."
"Viable" was used in two criminal statutes and four times to describe a
fetus.
After checking the statutes, one can look into case law to find
meaning. Restricting the search to Florida cases, and only searching for
these specific adjectives, no clarification was offered. Throughout both
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the statutes and case law, the meaning of "vibrant" and "viable" seems
to evade definition. Therefore these words, as used in the CPA, provide
no guidance to the reader, as they would not know what a "vibrant,
viable" community is. Thus, a problem may arise when developers
consult the statutes prior to engaging and subsequently find no
guidance. Moreover, citizens cannot look to the statutes to identify if
they have a cause of action against the State or a developer.
These words are however, couched in the "economic development
opportunities" and seem to run against "outdated development patterns,
such as antiquated subdivisions." The push for economic development
stems from the fact that Florida is in a recession, and therefore, the CPA
is intended to push future land development to induce economic growth
for the State.
There is also an argument here against urban sprawl. The idea of a
"vibrant, viable" community must then be the opposite of these
"outdated development patterns." It is possible that the statute seeks a
definition through a comparison to what it is not: antiquated
subdivisions. The attack on antiquated subdivisions may be read to
mean that (1) all subdivisions are antiquated, (2) that the State should
work to address those subdivisions that are antiquated, or,
6 1 (3) the State
subdivisions.
over
communities
mixed-use
for
is pushing
This ambiguity pervades the entire statute. The statute goes on to
note that "the amount of land designated for future land uses should
allow the operation of real estate markets to provide adequate choices
for permanent and seasonal residents and business and may not be
limited solely by the projected population." The first part of this
sentence discusses "adequate choice." This is the only time that the
words "adequate choice" appear together in the Statutes. There are also
no Florida cases that contain the words "adequate choice" together.
Therefore in looking for internal consistency, there is nowhere to turn
for a definition. Black's Law Dictionary defines "adequate choice" as
"fully sufficient; equal to what is required; lawfully and reasonably
sufficient." In order to decide what is sufficient, the statute says one
cannot be "limited solely by the projected population."
In the 1985 Act, the statute stated, "future planned uses should be
based upon surveys and studies that reflect the need for job creation,
capital investment, and the necessity to strengthen and diversity the
local economies." Yet this was all removed. There are no more surveys
or studies required by this statute, 62 and in fact, the basis for providing
61. If communities are to be vibrant and viable, filled with economic opportunity and not
like antiquated subdivisions, then a mixed-use community could be the answer.
62. It is unclear how much of change this really is. While it is marked difference in
language, the change in practice seems more noteworthy. During Culverhouse's lecture he noted
that many of the surveys and studies previously done were rigged and were crafted by the
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an "adequate choice" may be left open to anything beyond projected
population. However 163.3177(f) states that:
All mandatory and optional elements of the comprehensive plan
and plan amendments shall be based upon relevant and
appropriate data and an analysis by the local government that
may include, but not be limited to, surveys, studies, community
goals and vision, and other data available at the time of adoption
of the comprehensive plan or plan amendment. To be based on
data means to react to it in an appropriate way and to the extent
necessary indicated by the data available on that particular
subject at the time of adoption of the plan or plan amendment at
issue.
This would replace the line that has been removed from the old
statute. Thus, the deletion of the survey's line is more of a shift to less
stringent requirements. There is also a deletion of wording dealing with
"job creation, capital investment, and the necessity to strengthen and
diversify the local economies." The new statute includes language
focusing on the state's economics in the beginning of the statute,
directing the entirety of the statute to focus on fostering Florida's
economy. Maintaining this language would have been redundant.
Statutory interpretation only takes this analysis through the purely
theoretical. Fortunately, there is a case that has begun the discussion on
the CPA. This marks the beginning of towns fighting to decipher what
this Act means for themselves and for planning within their own
boundaries.
VI. CASE STUDY: TOWN OF YANKEETOWN V. DCA

The vagueness inherent in this law is not unique to this Note; in fact
it has been memorialized in Town of Yankeetown v. DCA (Leon County:
2011 CA 002036). Considering how new this legislation is, this lawsuit
represents the beginning of a potentially long line of litigation
questioning the CPA itself. The Town of Yankeetown has three key
arguments it posits against the CPA, but only one which is important
here: it is too vague, and is potentially void for vagueness. The previous
arguments against clarity lay a precedent for why this lawsuit is
meaningful in its attempt to highlight the CPA's ambiguities.
developers. However there were still plenty of developers who held steadfast to the requirement
of accurate surveys and studies. Now though there is no need for them to even attempt a study.
So even if everyone did not respect them in the past, now no one has that requirement and
citizens have less recourse against developers.

THE COMMUNITY PLANNING ACT MARKET OVER PLANNING

When the CPA was read into the Florida House and Senate, it was
never read with the title "Community Planning Act." Instead, at that
time, its title was "State Economic Enhancement and Development
(SEED) Trust Fund.",63 The House of Representatives Staff Analysis
described the bill as a way "to enable Florida to be proactive and better
positioned to capitalize on opportunities that will benefit the state from
an economic development perspective.64 The SEED Trust Fund will be
used to fund strategic transportation investments, affordable housing,
and economic development incentives to attract new businesses to the
state and retain existing businesses." 65 From the start, this bill was
intended to deal with Florida's economic situation. Its key goal was to
"benefit the state from an economic development perspective." That is
to say, that at the bill's inception, it was not as linked to the 1985 Act as
its latest title would make it seem. Rather, at its inception, this was an
economic bill.
As the Amended Complaint for Declaratory Judgment in The Town
of Yankeetown states, this bill did not become a growth management act
until "last minute changes . . .deleting the entire bill and substituting
new and unrelated subject matter.",66 The lawsuit also highlights the
ambiguity of the title by addressing the single subject rule in Florida's
Constitution. The single subject rule states that: "Every law shall
embrace but one subject and matter properly connected therewith, and
the subject shall be briefly expressed in the title . . ."67 This rule is
explained in Martinez v. Scanlan, stating "the purpose of this
constitutional prohibition against a plurality of subjects in a single
legislative act is to prevent 'logrolling' where a single enactment
becomes a cloak for dissimilar legislation having no necessary or
appropriate connection with the subject matter.",68 The Yankeetown case
cites to this language, when it discusses its contention that the
"Community Planning Act" should have nothing to do with Trust Funds
as the original title would have had one believe.
From a policy perspective, this type of constitutional provision is
important because it protects the general public from being defrauded.
The public should know about a bill from its title. Even if it is agreed
that a bill is constitutional, and not in violation of the single subject rule,
63.

House of Representatives Staff Analysis, The Florida Senate (Apr. 11, 2011), http:I/

www.flsenate.gov/Session/Bill/2011/7207/Analyses/ZJL7VwbIpwj24rKekvh13CZGKK8=17/Pu
blic/Bills/7200-7299/7207/Analysis/h7207.SCGR.PDF.
64. Id.
65. Id.
66. Town of Yankeetown v. Dep't of Cmty. Affairs, 37 2011 CA 002036, Amended
Complaint for Declaratory Judgment, 21.
67. FLA. CONST. art. 3, § 6, available at http://www.leg.state.fl.us/statutes/index.cfm?
mode=constitution&submenu=3#A3S06.
68. Martinez v. Scanlan, 582 So. 2d 1167, 1172 (Fla. 1991).
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what effect does the change in title have on the intent? Reading this bill
with its original title yields a vastly different understanding than when it
is read as a replacement for the 1985 Act. 69 Because the final title was
"The Community Planning Act" the Act's substance should be read in
that light. However noting its tremendous lack of clarity, readers are
forced to question the intent in order to figure out what the bill means.
Thus, this title change heightens ambiguities for the reader because
everything that is said to deal with growth management may also have
economic goals that are completely from any notion of growth
management.
Yankeetown highlights the CPA's vagueness. Under the Florida
Constitution, "no person shall be deprived of life, liberty or property
without due process of law." 70 "The principles of the valeness doctrine
address compliance with the concept of due process,' meaning that
vague statutes may violate Article I, Section 9 of the Florida
Constitution. "A statute or ordinance is void for vagueness when,
because of its imprecision, it fails to give adequate notice of what
72 Thus, it invites arbitrary and discriminatory
conduct is prohibited.,
73
enforcement.,
In Yankeetown, the plaintiff highlights some key ambiguities in the
bill's text for which there is no definitive understanding. A lack of
understanding means one does not know what is and is not prohibited. It
is this trap that leads to indiscriminate enforcement. The plaintiffs main
point is that "the terms 'important state resources and facilities' and
'regionally significant resources and facilities' contain no standards or
criteria and are not defined. Therefore, they are unconstitutionally vague
and result in an improper delegation of authority." 74 This parallels the
previous discussion of what "adequate choice" means. The case then
goes on to note several additional occasions in which the bill uses vague
language.
Within the Amended Complaint for Declaratory Judgment, the
plaintiff contends that
nothing in Chapter 2011-139 Laws of Florida HB 7207 governs
or guides the agency with regard to the "protection or
69. Town of Yankeetown, 37 2011 CA 002036, Amended Complaint for Declaratory
Judgment, 24 (Trust Funds are contained in a completely separate portion of the statutes).
70. FLA. CONST. art. I, § 9.
71. Se. Fisheries Ass'n, Inc. v. Dep't of Nat'l Res., 453 So. 2d 1351 (Fla. 1984); see also
State v. Wershow, 343 So. 2d 605, 608 (Fla. 1977).
72. Wyche v. State, 619 So. 2d 231, 236 (Fla. 1993).
73. Id.
74. Town of Yankeetown, 37 2011 CA 002036, Amended Complaint for Declaratory
Judgment, 32.
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conservation of specific resources consistent with the overall
conservation and development strategy for the planning area;"
which "specific resources" that are to be conserved; or the
"overall conservation and development strategy for the planning
area." This gives the state land planning agency unconstitutional
discretion with no guidance to make its decision and rulemaking
to implement this language is prohibited.75
In another portion of the Amended Complaint, the plaintiff notes that
the Act lacks any "substantive guidelines as to the amount or quality of
lands that must be preserved as a condition of approval. 76 This lack of
guidance is continuously highlighted throughout the rest of the
Amended Complaint and parallels this Note's earlier discussion.
In 163.3177(6)(a)(4), the vocabulary used leaves a lot unrevealed.
This issue was explored in Yankeetown. However, what is important is
Yankeetown's highlighting the notion that a law can be rendered void
when it is vague. This arises from a fear that laws may be enforced
indiscriminately without exacting language. Thus, developers can
attempt to create "vibrant, viable communit[ies]." Some will succeed,
but others will fail due to a lack of guidance. There is complete
discretion with no standards. The U.S. Supreme Court, in Grayned v.
Rockford, established the baseline analysis for vagueness:
It is a basic principle of due process that an enactment is void for
vagueness if its prohibitions are not clearly defined. Vague laws
offend several important values. First, because we assume that
man is free to steer between lawful and unlawful conduct, we
insist that laws give the person of ordinary intelligence a
reasonable opportunity to know what is prohibited, so that he
may act accordingly. Vague laws may trap the innocent by not
providing fair warning. Second, if arbitrary and discriminatory
enforcement is to be prevented, laws must provide explicit
standards for those who apply them. A vague law impermissibly
delegates basic policy matters to policemen, judges, and juries for
resolution on an ad hoc and subjective basis, with77the attendant
dangers of arbitrary and discriminatory application.
The Florida Statute being considered, 163.3177(6)(a)(4), leaves
readers without a definition for how to "foster vibrant, viable
communities." There is also no definition of an "outdated development
75. Id. 40.
76. Id. 41.
77. Grayned v. City of Rockford, 408 U.S. 104, 108-09, 92 S. Ct. 2294, 2298-99, 33 L.
Ed. 2d 222 (1972).
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pattern" or how to define an "antiquated subdivision." Nor is there a
way to determine whether there is an "adequate choice for permanent
and seasonal residents and businesses."
Working through Grayned, the first step is to decide if the words are
clearly defined. Staying within the statutes, they are not clearly defined.
However, courts will often allow for outside sources to clarify
ambiguities, giving litigators a certain amount of freedom to interpret.
Brian Seymour discusses Yankeetown saying, "the phrase 'important
state resources and facilities' (which is the basis for state review of
certain comprehensive plan amendments) is undefined and unclear.
However, a term or phrase being undefined or not specific does not
make it unconstitutionally vague."78 Further, "simply being subject to
more than one interpretation does not violate constitutional
principles."7 9 Thus in 163.3711(6)(a)(4), the courts or the Department
of Economic Opportunity may argue that the ambiguous terms can be
understood with some outside material to clarify their plain meaning.
However, this raises another concern that the CPA may allow too
much leeway because the statute is so vague. It could permit Florida to
arbitrarily decide what constitutes "adequate choice" and what a
"vibrant, viable community" is. Looking at the Final Bill Analysis, one
can gain some clarity to the vagueness. Here the House of
Representatives explored a few of the ambiguities. Notably, it defined
"antiquated subdivisions" as having characteristics that hinder their
vitality in today's market, and result in detrimental effects on the local
economies and environment." This is also defined in the statute at
section 163.3164(5). However, the Bill Analysis does not represent the
House's intent. So, the only apparent intent is that which is included in
the text. Yet while the legislatures include a definition of "antiquated
subdivisions," there are no definitions for any of the other ambiguities
mentioned. To use the words of the Yankeetown complaint, "it was not
impractical for the Legislature to provide adequate statutory guidance or
definition." 80 Therefore, beyond using outside sources, where does one
look to evaluate the vagueness of the statute?
Section 163.3177 gives the reader no guidance as to where to seek
help. It gives discretion to local governments and discusses surveys and
data (which has been previously discussed as vague) but no definitive
guidepost. "When legislation is so lacking in guidelines that neither the
78. Brian Seymour, New FloridaGrowth Management Law (Community PlanningAct,
House Bill 7207) Challenged by the Town of Yankeetown, Florida, GUNSTER (Aug. 24, 2011),
http://www.gunster.com/2011/08/new-growth-management-law-community-planning-act-hou
se-bill-7207-challenged-by-the-town-of-yankeetown-florida/ (emphasis added).
79. Id.
80. Town of Yankeetown, 37 2011 CA 002036, Amended Complaint for Declaratory
Judgment, 1 39.
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agency nor the courts can determine whether the agency is carrying out
the intent of the legislature in its conduct, then, in fact, the agency
becomes the lawgiver rather than the administrator of the law."' 1 There
is arguably no judicial review possible here and the Department of
Economic Opportunity has become the law maker. This is the problem
for Yankeetown as well.82 Thus, the first part of Grayned is met because
the legislation is not clear.
The next two points in Grayned are that: (1) the legislation does not
allow a person to maneuver, with knowledge, between what is lawful
and what is not and (2) without explicit standards, the law may be
exercised indiscriminately and only after the fact, a legal body can
determine its legality. Therefore it is important to evaluate whether a
city, relying on 163.3177(6)(a)(4) can know if they are in compliance
before they take action.
The problem is primarily whether land designated for future use
provides "adequate choice for permanent and seasonal residences and
business." This portion has deleted language requiring the use of
surveys and studies and that the decision:
may not be limited solely by the projected population. The
element shall accommodate at least the minimum amount of land
required to accommodate the medium projections of the
University of Florida's Bureau of Economic and Business
Research for at least a 10-year planning period unless otherwise
limited under s. 380.05, 8 3including related rules, of the
Administration Commission.
This language does not allow for developers to navigate the law
between what is legal and what is not. There is a certain ambiguity
allowed in the law, but where two words like "adequate" and "required"
may have such disparate ends then the legislation permits indiscriminate
exercise of the law and thus should be void if not redrafted.
The city may know, based on the referenced projections, what
amount of land is required. But it cannot look to see what amount is
"adequate." The issue is then whether the two words are the same or
have different meanings. The legislature chose words carefully so if it
had used the same word in both places, it would have been because it
wanted the same meaning. 84 However, the legislature did not use the
81. Askew v. Cross Key Waterways, 372 So. 2d 913, 918-19 (Fla. 1978).
82. Town of Yankeetown, 37 2011 CA 002036, Amended Complaint for Declaratory
42 & 43.
Judgment,
83. FLA. STAT. ANN. § 163.3177(6)(a)(4) (2012).
84.

Jacob Scott, Codified Canons and the Common Law of Interpretation,98 GEO. L.J.

362 n. 100 (2010) (citing 3 NORMAN J. SINGER & J.D. SHAMBLE SINGER, SUTHERLAND STATUTES
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same words, and therefore the standard must be different. It has been
noted that "adequate" means "equal to what is required., 85 "When used
in a statute the word 'required' may be equivalent to the word
'commanded.' 86 Commanded is "the settled law.",8 7 That is to say that
one interpretation is that what is required is what is commanded by the
University of Florida's Bureau of Economic and Business Research.
Moving on to "adequate," the plain meaning of "adequate" is
"satisfactory or acceptable in quality or quantity." 8 This must be the
definition the legislature intended, because all other dictionaries equate
"adequate" to "required., 89 Thus, the city would have no idea what is
"adequate choice" because there is no discussion of the acceptable
quality or quantity of choice. Consequently, the second prong of
Grayned is met because there is no explicit guideline for choice. This
would result in an indiscriminate exercise of the law. Consequently,
there is an argument that this portion of the CPA is void for vagueness.
CONCLUSION

The CPA has eroded Florida's long history of tempered development
and attention to environmental impact. Whereas the Act of 1985
provided forty years of structure with the oversight from the
Department of Community Affairs, the CPA is ripe with ambiguity and
its oversight board is a department focused on economics. The CPA
may take Florida to the extreme opposite of growth management as
developers, local governments, and citizens with a lack of clarity on
how growth management will continue in Florida. Considering the fact
that provisions are arguably void for vagueness, a continued analysis of
the entire CPA may wipe out all remnants of growth management.
In the wake of the bill and Yankeetown, St. Petersburg Beach has
joined the lawsuit on the side of the state.90 It would not be surprising if
AND STATUTORY CONSTRUCTION § 65A:13, at 797 (7th ed. 2008) ("A presumption exits that the
legislature uses the same term consistently in different statutes.")), available at http://digital
commons.law.yale.edu/cgi/viewcontent.cgi?article=1032&context=ylsspps papers. "A corollary
to this presumption is the principle of meaningful variation-that were the legislature changes
language between statutes that might otherwise be similar, an interpreter should consider that
difference to be significant." Id.
85.

BLACK'S LAW DICTIONARY, supra note 57.

86. Id.
87. Id.
88.

NEW OXFORD AMERICAN DICTIONARY, supranote 53.

89. See supra note 84.
90. Jacob T. Cremer, St. Pete Beach Intervenes in Constitutional Challenge to
Community Planning Act, FLA. LAND ENV'T (Sept 18, 2011), http://www.jacobtcremer.com/

2011/09/st-pete-beach-intervenes-in.html.
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more cities continue to litigate the bill. Hopefully, continued litigation
will lead to more understanding. In the meantime, there has been a
glitch bill created, SB 842. 91 Its goals are to correct many of the issues
with the bill. However, as it currently reads, it has no impact on the
"adequate choice" provision. The closest it comes is its discussion on
intergovernmental coordination relating to studies and surveys in
section 163.3177.
As Florida moves forward, it stands to lose the power that it once
had over development. It is the ambiguities in this bill that lead it down
this road so that future projects have no guidepost. While this Note's
initial intention may have been to settle this problem, the reality is that
the legislative language provides no definitive answers to how the gray
areas of the CPA can or will be resolved.

91. CS/SB 842: Growth Management, The Florida Senate, http://www.flsenate.gov/
Session/Bill/2012/842 (last visited Aug. 31, 2012).
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